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Statement of Facts.

In addition to the facts stated in the brief for plaintiff

in error, the following should be noted:

The company owned coal mines about seven and one-

half miles from the village called Homer. This place

was a village only in name, as it was built and entirely

owned by the company, being established for the pur-

pose of developing the mines (printed trans, page 96).

The plaintiff below, Olsen, commenced to work for the

company on July 25, 1900, and had worked on the rail-

road two months and two days at the time of the acci-

dent (page 28). He was a man of thirty-six years of age



and was familiar with railroad work, having been en-

gaged for three or four years in construction work in

Idaho and Washington (page 32). He was sent to Homer

by the company with Starkey, its master mechanic, and

other employees for the purpose of constructing the

railroad from Homer to the mine (page 46). For the first

three days he was chosen to assist Starkey in putting up

the engine, acting as helper (page 46, also page 68). At

that time from a quarter to one-half a mile of the road

was constructed and the plaintiff was then set to work

with the grading or construction crew (page 33). Of this

crew the plaintiff acted as a sort of foreman, giving

directions as to the places to dump the gravel, for which

he received twenty-five cents per day extra pay (page 50).

The grading crew lodged and had their meals at Homer,

so that they would go out from Homer to their place of

work in the morning, return at noon, go out again in

the afternoon, and return at night, thus goiug over the

road four times a day. The plaintiff testified upon

direct examination (page 34) that he went from Homer in

a wagon^ and that he never rode on the train, but upon

cross examination (page 51) said that the wagon was not

in use, and that he walked up and down the road. The

wagon road along which he passed was by the side of

the track and in plain view of it (page 34). Plaintiff

further testified (page 47) that before the accident the

engine was daily going up and down the line "with the

grading crew", and the witness, Ray, for defendant tes-

tified that Olsen, in company with the other employees,

rode forward and backward on the cars every day

(page 123). As this testimony concerning the other

graders is not disputed, it would seem, if plaintiff's tes-



timony is correct, that he alone of the crew walked back

and forth to his work.

On the day of the accident, September 27th, the rails

had been laid for about four to four and one half miles

(page 99) and had been placed upon the ties and

fastened with fish-plates and bolts in the usual way.

The ties were about two and one half feet apart and

the steel rails were good second-hand rails (page 100).

The road had not been ballasted and was necessarily

uneven. At the time of this accident the engine and

the cars had run back and forth for two months with-

out accidents, except that the cars occcasionally ran off

the track (page 74). On the morning of September

27th, a party of five, including plaintiff, started to haul

some rails, which had arrived at Homer via. the

Steamer "Bertha" on the preceding evening, up the

road, and on the second trip, while returning to Homer,

the accident occurred (page 37). At that time the

engine was pushing the empty cars at a speed of six

miles an hour (page 79). Plaintiff had taken a posi-

tion on the floor of the engine with his feet hanging

outside and resting on the step, so that he was below

the body of the engine, and between it and the car

which was about three feet distant from the engine

(page 43). The plaintiff was thus down between the

locomotive and the car. At that time there was plenty

of room on the cars which were empty for the plaintiff

to occupy, if he so desired, they being each some

eighteen feet in length. (Testimony of plaintiff's wit-

ness, Starkey, page 77) and one man was on the car at

the time (page 41). A photograph was introduced

(page 112) representing these cars and the men on them



as they usually went to and from their work. The cab

of the locomotive was fully occupied (page 5G). After

the train had been on its journey about five minutes, the

then forward car, that is, the one towards Homer,

jumped the track, and the second car turned in such a

way that the Johuson bar joining it with the engiue

was broken and caught the left leg of plaintifif between

the engine and the car (page 30). No other person

was injured and none of the equipment was damaged.

The plaintifif was extricated as soon as possible, his

leg bound up, and then he was taken to Homer on a

stretcher (page 63). There he was placed in a bunk-

house, ultimately designed for the blacksmith shop.

It was as good quarters as were possible under the cir-

cumstances (page 87). It is not claimed that he was

not treated as well as he could be, or that the com-

pany did not do its best to give him every relief in their

power (page 87). After being placed in the bunk-

house, he was visited by Capt. Ray, who said (page

108), "I am exceedingly sorry, Olsen, to see that you

" are hurt, or that you met with this accident. How on

" earth—what on earth possessed you to sit between the

" cars and the locomotive"? He replied, "I don't know

what possessed me." I then said, "Very well, we will

*' do the best we can for 3'ou, and give you all the

*' possible attention we have in our power, and we will

*' give you the best medical attention as we possibly

" can" (page 109). This testimony is not disputed.

The plaintifif remained in this bunk-house for a few

days, and on October 7th, as the steamer which would

take him to Kodiak did not arrive, he requested his



attendant to amputate his leg (page 1G8), and the oper-

ation was performed with excellent results, as the plain-

tiff testified (page 48) that his leg was thoroughly

healed.

At the conclusion of plaintiff's case a motion for

non-suit (page 94) was made, which was denied by the

Court, but at the conclusion of all the evidence a

motion was made to instruct the jury to bring in a ver-

dict for the defendant (page 154), which after an ex-

tended statement and examination by the Court, was

granted. From the judgment thereou entered, plaintiff

has appealed.

Argument.

1. The first assignment of error is not well taken,

and the Court properly sustained the objection to the

question asked the witness, Starkey (page 62), as to

whether or not the Johnson bar "was a suitable piece of

'' machinery for the work that was being done with it".

The objection was based upon the ground that it refer-

red to a matter not within the issues raised, and counsel

for plaintiff were again (page 63) notified by the Court

that the evidence as to the draw-bars was, in the theji

condition of the pleadings^ inadmissible, because not put

in issue.

The complaint charges defects only in the following

particulars (page 6):

(a) A number of the rails were old, second-hand rails

and unsafe, and (b) the cars were unsafe because the

flanges of their wheels were sharp and much worn.

And again (par. 6), the plaintiff states that it was the

condition of the cars and rails which was dangerous.



The word "machinery" is first used, but its general

meaning is qualified and narrowed by the more particu-

lar statement "in the manner following, to-wit":

If plaintifif alleges that defendant was negligent "in

" having and using insufiScient and defective machi-

" nery", and "in running and managing its railroad

" and cars", it will be held that inquiry as to defective

machinery must be confined to "defective machinery

" used in running the cars". Proof that the track was

defective or the rail broken cannot be given under such

a pleading.

Waldhier vs. Hannibal R. R., 71 Mo. 514.

In actions by a servant for injuries resulting from

defects in the materials provided by the master,

"The defects must be described with sufficient

definiteness to apprise the defendant of what he
has to meet, and a recovery cannot be had for any
other defects than those set out in the complaint,

unless the complaint is amended."

E7icyp. Plead. & Prac, vol. 13, p. 908.

The case of Buffington vs. Atl & Pac. R. R., 64 Mo.

246, quoted in the last citation, is directly in point.

There the brakeman of a railroad sued for damages on

account of injuries alleged to have been sustained "by

" the defective and negligent construction of the engine".

He endeavored to show at the trial that there was also

a depression in the track at the place where plaintiff

was injured; that the accident happened by reason of

this depression. It was held that he was bound by the

allegations of his complaint, and that he could not,

without amending his petition, recover for the defect in

the track.



The case of Clark vs. Mo. Pac. R. R. Co., 48 Kansas

654, (29 Pac. Rep. 1138) also presents the same ques-

tion.

There the plaintiff sued for damages on account of

inj uries received by reason of a defective road-bed and

track, and at the trial offered to prove that the cars be-

tween which the deceased was injured differed from

those in general use in that they had no hand-holes or

guards. It was held that the evidence rejected was not

offered to support any allegation of the petition and

that before it could be introduced an amendment was

necessary.

Here plaintiff had the opportunity of requesting

leave to amend at the trial, if he so desired (page 62) and

not having done so, must be concluded by the allega-

tions of his complaint.

It should also be noted that if the second assign-

ment of error is not well taken the ruling on this

question becomes immaterial because plaintiff is pre-

cluded by his contributory negligence from recovering

at all.

2. The court rightly directed the jury to find a ver-

dict for the defendant, because the plaintiff was guilty

of contributory negligence.

The Supreme Court has upon numerous occasions

laid down the principle that it is the duty of the trial

court to direct a verdict for the defendant upon proof of

contributor}' negligence of such a character that the

court would feel bound to set aside the verdict in case

it were given for plaintiff. This does not mean that
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there can have been no evidence for plaintiff, but, as

was said iu

Commissioners etc. vs. Cldrk^ 94 U. S. 278.

" Matters of fact are involved in the exception
to the second instruction. Judges are no longer
required to submit a case to the jury merely be-

cause some evidence has been introduced by the
party having the burden of proof, unless the evi-

dence be of such a character that it would warrant
the jury to proceed in finding a verdict in favor of

the party introducing such evidence. Ryder vs.

Wombwcll, Law Rep. 4, Exch. 39."
*' Decided cases may be found where it is held

that, if there is a scintilla of evidence in support
of a case, the judge is bound to leave it to the jury
but the modern decisions have established a more
reasonable rule; to wit, that, before the evidence is

left to the jury, there is or may be in every case a

preliminary question for the judge, not whether
there is literally no evidence, but whether there is

any upon which a jury can properly proceed to

find a verdict for the party producing it, upon
whom the burden of proof is imposed."

It is also stated in the leading case of

Randall vs. Bait. & Ohio R. R. Co., 109 U. S. 478,

wherein plaintifif as a servant of the defendant railroad

company sought damages for injuries on account of the

alleged defective condition of the railroad track and

switches, that

" It is the settled law of this court, that when
the evidence given at the trial, with all inferences
that the jur}' could justifiably draw from it, is in-

sufificient to support a verdict for the plaintiff, so

that such a verdict, if returned, must be set aside,

the court is not bound to submit the case to the
jury, but may direct a verdict for the defendant."

This principle has been frequently applied in con-

sidering the contributory negligence of a plaintifif.
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ScJiofield vs. Chicago^ etc.^ R. R. Co.^ 114 U. S. 615;

R. R. Co. vs. Jones, 95 U. S. 439;

Tohnan vs. Syracuse R. R., 98 N. Y. 198.

It is the duty of the court to withdraw the case from

the jury or to direct a verdict for defendant when the

facts show negligence on the part of the plaintifif con-

tributory to the accident.

Mau vs. Morse, 3 Colo. 359;

Weber vs. Kansas City R. R., 100 Mo. 194, (12

S. W. Rep. 804).

There is nothing in the recent decisions of this court

in Alaska United Gold Mining Co. vs. Muset,

114 Fed. 86, and the Same vs. Keating, 116 Fed. 561,

opposed to this principle.

In the first case it was held that the question of the

contributory negligence of the decedent was properly

left to the jury. The facts were materially different

from those in the case at bar. It was claimed that the

company had made provision for the safety of its work-

men by providing a ladder through which they might

escape; but there was evidence to the effect that there

was no ladder at the time of the accident, and thus

there arose a direct conflict on the very point at issue,

which, of course, necessitated the submission of the

facts to the jury. In the second case, it was held that,

even if the plaintiff were guilty of contributory negli-

gence, such contributory negligence was not proxi-

mately the cause of the injury. The plaintiff was

injured by reason of an obstruction in the shaft of a

mine, allowed to be there through the negligence of the

defendant. It was shown that it was the duty of plain-
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tifif to ascertain whether or not the shaft was clear, and

that it was the absence of this precaution which was the

proximate cause of the injury. There was further

evidence that plaintiff was using ordinary care at the

time of the injury.

In the face of this direct evidence, it is obvious that

the cases presented were properly for the jury.

But the undisputed facts in the present case present

quite another question. It is here admitted that the

plaintiff voluntarily took up a position on the floor

of the engine, with his feet hanging outside, so that he

was penned in between the locomotive and the car. It

was obviously the most hazardous place upon the train,

more so than would have been a position on the cow-

catcher of the locomotive drawing the car, for in the

latter case the plaintiff could have extricated himself,

possibly, by jumping to one side or the other; but sit-

uated as the plaintiff was he could not, in event of col-

lision or jamming together of the cars, hope to escape,

because the connecting bar and the proximity of the car

prevented him from moving readily. He was not told to

sit in the place he did, nor was he obliged to do so in

order to perform any duties. He knew as well as any one

could, that the road was in process of construction, not

ballasted, and not intended for general traf&c. He
knew, furthermore, that the cars had frequentl}^ jumped

the track before. He knew, or must in law be deemed

to have known, the condition of the rails and the gen-

eral character of the road, for he was a man familiar

with railroad construction and such facts must have

been obvious to the most casual observer. Under these
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circumstances, he cannot now complain if he were in-

jured, because his contributory negligence proximately

caused the injury. He cannot disclaim knowledge of

obvious defects.

Eng. & Amer. E?icy. Laiv, Vol. 20, 2nd Ed., 112,

and many cases cited.

He was under the same obligation to use reasonable

precaution for his own safety as the master was to pro-

vide a reasonably safe place for him to work in.

Wormell vs. Maine R. R., 79 Maine 394, (10 Atl.

Rep. 49.)

In accordance with the principle that, where the facts

and inferences to be drawn therefrom are undisputed,

the court should take the question from the jury, it has

been many times held that the extent of the duty ow-

ing by the master to the servant must be defined by

the court; that where it is undisputed that the plaintij^

was riding in an improper place^ the question of his

contributory negligence becomes one for the court.

Lehigh vs. Greimer^ 6 Atl. Rep. 246, and cases

cited.

Tested by these well-recognized principles, there are

certain authorities which so closely approximate this in

point of fact as to seem decisive of the case.

In Kresanowski vs. Northern Pac. R. R. Co., 18 Fed.

Rep. 229, it appeared that the plaintiff was employed in

excavating work by the defendant railroad company,

and that in going to his work he sat up on the front

beam of the engine with his feet hanging over. He

could not sit upon the tender because it was full of
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wood, nor could he ride in the cab of the engine because

it was already full of men, so that if plaintifif rode at all

upon the engine, he was obliged to place himself where

he did.

In an exhaustive opinion by Judge Shiras, it was

held that plaintiff was guilty of contributory negligence

and that a motion to instruct for the defendant should

be granted. The basis of the decision is, that the plain-

tiff voluntarily placed himself in a dangerous position,

and that even though plaintiff was obliged to ride upon

the pilot of the engine, if he rode at all, still, if he chose

to do so, he must assume the risk; that if the company

had directed him to ride upon the pilot, it would make

no difference; it was an obviously unsafe place, and if

injury resulted, he must be held to have assumed the

risk of it, because the danger was open to the observa-

tion of ever}' one.

It will, we think, be seen that the case just. cited

is a stronger one in favor of the plaintiff than is

the one at bar. It goes to the extent of holding that

even if there had been no cars at all attached to the

engine, and plaintiff was forced to the alternative of

either riding upon the pilot of the engine or walking;

still, if he chose the former alternative, he assumed the

risk of thus placing himself in a dangerous position.

But is not necessary to go to any such extent in this

case. It is admitted that there were two flat cars

attached to the engine, and that one man did ride upon

one of the cars. Plaintiff's witness, Starkey, said (p.

65):
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"Q. He didn't have to ride back and forth ou the

" locomotive and get down between the locomotive and

*' the cars?

"A. Why, no, he didn't have to."

Another case of similar import is

R. R. Co. ws. Jones, 95 U. S. 439,

in which the Supreme Court remanded the cause and

directed that the jury be instructed to return a verdict

for defendant. The plaintiff was a day laborer engaged

in constructing and repairing the railroad track. In

going to and from the work the company sometimes

provided a car, at other times only a locomotive and

tender, and it was customary for some of the men to

ride on the pilot of the locomotive. This was done with

the approval of the foreman and conductor of the train.

While plaintiff was riding ou the pilot of the locomotive

he was injured by reason of a collision with some cars,

and it was shown by his case that this collision occurred

through the negligence of the defendant. Upon the

part of the defendant it was claimed that the plaintiff

had been instructed not to ride on the pilot, and that

there was plenty of room for plaintiff in the box car.

Thus, on these two points, there was a direct conflict of

evidence.

The court for the purpose of its decision, assumed that

the defendant ivas guilty of neglige7ice, but held that the

injury was caused by the fact that plaintiff had placed

himself in a dangerous position "that the knowledge,

" assent or direction of the company's agents as to what

" he did was immaterial. If told to go on anywhere,

" that the train was late and that he must hurry, was
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'* no justification for taking such a risk". And further,

that the fact that no one else on the train was injured,

showed that the position which he took was the proxi-

mate cause of the injury.

This case would seem to hold that, even if Olsen had

been expressly directed by the engineer on the loco-

motive to take up the position he did, and if there had

been no car at all attached to the train, nevertheless the

plaintiff could not recover because the company was

entitled to reasonable caution and care on his part; that

if he chose to obey an order to place himself in this

dangerous position, he thereby took upon himself the

risk.

It should be noted, also, that this case is decided

upon a point quite independent of the much discussed

problem of fellow servants.

Nor is it necessary' in the present case for the court

to go as far as did the Supreme Court iu the Jones case,

because it is not claimed by the plaintiff, or by any one,

that he was requested or obliged to take up the position

he did.

In Griggs vs. Heustojt, 104 U. S. 553, the principle

of the Jones case was approved, and it was held

that an employe riding on the pilot of a locomotive

which formed part of a construction train could not

recover for injuries which he received by reason of a

collision; that if the jury had brought in a verdict

against the defendant, it would have been the duty of

the court to have set it aside and granted a new trial.

In Glover vs. Scotten, 82 Mich. 369 (46 N. W. Rep.

936), a verdict of the jury was set aside and the
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trial court was ordered to direct a verdict for defendant,

where it appeared that the decedent had been killed

while riding upon the pilot or cow-catcher of a switch

engine, and that evidence to show that it was custo-

mary for switchmen to so ride, or that it was the usual

place for them to ride about the switch-yards, was inad-

missible; that the fact that plaintiff was the only one

injured showed, as nearly as it can be shown, that the

position he took was the proximate cause of the injury.

Menaugh v. Bedford R. R. Co. (Ind.) 60 N. E. Rep.

694, is an instructive case in which it was held that

the court properl}/ directed the jury to find for the de-

fendant.

Plaintiff's intestate had taken a position upon the

box attached to the rear of the tender of the freight-

train and was occupying this position when the accident

occurred. It was said:

"This was a place so palpably unfit for passen-

gers to occupy, and naturally so unsafe for them
to be during the movement of the train, as to

amount to conduct of a character which the court

will pronounce negligence as a matter of law."

In Warden vs. Louisville R. R. Co. (Ala.), 14 L. R.

A. 552, it appeared that the plaintiff, a brakemau, took

a position upon the cross-beam in front of the engine,

with his legs hanging over in front of the pipe. The

Court said:

"The main question in the case is, as to whether
his being there at the time of the accident was
negligence in se on his part, and to be so declared

by the court as a matter of law. The authorities

are believed to be uniform to the support of the

affirmative of this inquiry. The investigations of

the court and counsel have failed to disclose a
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single adjudged case to the contrary, while many
courts are upon the record as holding, either by
analogy or directl}', that to ride upon the pilot or

cross-beam in front of an engine while proceeding
on its wa3' along the line of its track, without jus-

tifying necessit}' therefor, involves per se such neg-

ligence as will defeat an action counting upon in-

juries received while so riding, and which would
not have been received but for the plaintiff's being
there. Even the assumption of less dangerous,
but, at the same time, improper, positions on mov-
ing trains, voluntarily and unnecessarily, has
been many times held to be contributory negli-

gence as a matter of law, neutralizing the negli-

gence of the defendant, and destroying an
otherwise good cause of action" (citing many au-
thorities).

In this case it was also held that it was not proper

to show a custom on the part of the brakemen to ride

between stations on the pilot of the locomotive, for "the

" fact that one is in the habit of doing an obviously

" dangerous thing does not make his act any the less a

" dangerous one".

It was held, furthermore, in this case, that expert

evidence as to whether it was or was not dangerous to

ride on the front of au engine was inadmissible, be-

cause the question is an obvious one which the court

could decide for itself.

To the same effect are the following cases, holding

that an emploj-e who has taken up a dangerous position

upon the train cannot recover.

St. Louis R. R. vs. Sckumachej^ 152 U. S. 77;

Martin vs. Balto. R. R., 41 Fed. 125;

Chicago R. R. vs. Davis^ 53 Fed. 61;

Slaners vs. N. P. R. R., 97 Fed. 255;

Lemasters vs. S. P. Co.^ 131 Cal. 105.
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Counsel has attempted to distinguish these authori-

ties from the case at bar, by saying that they refer to

the operation of railroads generally, while we are now

dealing with a so-called railroad onh^, having few of

the equipments generally applied to railroad service,

" and especially none of those conditions upon which

" the reason of those authorities rests".

We submit that the reason of these authorities applies

a fortiori to the facts of the present case, because plain-

tiff knew that the track over which he was to travel

was in process of construction, unballasted, and there-

fore more hazardous than a completed, ballasted track

would have been. Therefore the position which he

took upon the engine was more dangerous than it

would have been had he been traveling over a thor-

oughly equipped ''regular" railroad. His contributory

negligence, therefore was the more glaring and when con-

sidered in the light of the common knowledge that the

cars had frequently in the past left the track would

appear to be demonstrated.

3. There is another reason, closely allied to the

foregoing, which justified the trial court in withdraw-

ing the case from the jury. It appears to be the theory

of the plaintiflf in error, that a duty rested upon the

railroad to notify plaintiff that the road or the

equipment was in a dangerous condition and that he

should not ride where he did.

It was not necessary for the company to notify plain-

tiff that it was dangerous to ride upon the steps of the

locomotive, because that was an obvious matter, as

plainly observable to plaintiff as to the defendant.
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In King vs. Morgan^ 109 Fed. 436, the court said:

"No duty rests upou a master to iustruct a ser-

vant as to the probable dangers of the employment,
where he is mature, intelligent and experienced in

the work and the master has no notice or reason to

believe that he is not fully competent and ac-

quainted with such dangers."

In Lindlay\s.New York etc. R. R., 112 Feb. 384, the

court said:

"Where a certain risk in an}/ employment is

plainly observable to an employe, and he continues

to work where such risk is constantly encountered,

he assumes the risk as a matter of law, and the

question is not for the jury."

And in Lemasters vs. S. P. Co. {supra) it was held

that to compel a railroad company to order an employee

to remove from a position on the footboard of a switch

engine would enable a tramp riding with defendant's

knowledge upon a brake beam to recover damages if

injured through the negligence of the defendant.

Where the servant knows of defects, or with reason-

able care might have known of them, he cannot recover

damages from the employer by reason of injuries to him

caused by these defects.

Tuttle vs. Milwaukee R. R., 122 U. S. 195;

Washington etc., R. R. Co. vs. McDade^ 135 U. S.

554;

Davidson vs. So. Pac.^ 44 Fed. 478;

Texas etc. vs. Rodgers^ 57 Fed. 378.

In the present case the plaintiff knew the general

character of the roadbed and of the track. He had

noticed the rails of the track (p. 47); he had seen the

engine going up and down with the grading crew for

over a month, and he had, on the morning of the day
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when he was injured already made one trip over the place

where he was injured. It is claimed that he was

not familiar with the particular part of the track where

the accident occurred; but that is not essential because

he assumed the risk incidental to the general condition

of the road, " and it matters not whether he knew of the

*' particular defect in the track which caused the injury

" or not."

R. R. Co. vs. Somers, 71 Tex. 700;

Green vs. Cross, 15 S. W. R. 220.

Plaintiff in his brief (p. 4) emphasizes the fact that

the cars had frequently jumped the track prior to this

accident. It is inconceivable that this was not known

to plaintiff, and therefore, by continuing in the emplo}''-

ment, he assumed the risk of injuries from it.

It is, indeed, somewhat dif&cult to determine from the

evidence what negligence defendant was guilty of.

The case is not one where the fact of the accident

raises the presumption of negligence, as in the case of

an injured passenger on a common carrier. In the case

of a servant there is no such presumption, and it is the

duty of the injured servant to affirmatively show that

the accident arose from a defect not obvious to himself.

Worinell vs. Maine Central R. R., 10 Atl. Rep. 50.

Both of these defenses, viz.: contributory negligence

of plaintiff and his assumption of the ordinary risks

attendant upon the operation of such a railroad, were

brought to the attention of the court (p. 154), when

the motion to direct a verdict for the defendant was

made.



20

The trial court had then before it certain photographs

as exhibits which are not included in the record before

thiscourt (p. 112). These photographs showed the condi-

tion of the cars, and undoubtedly must have at once shown

the trial court whether it was possible for the plaintiff

to have ridden upon them.

We think it obvious that the order made was the only

one possible under the facts as presented.

It remains but to consider a few of the points made

by appellant.

To the proposition that negligence is ordinarily a

question for the jury, and that contributory negligence

will not defeat the action, if the defendant might, with

reasonable care, have avoided the consequences of such

negligence, we have no objection.

Each one of the cases cited must rest largely upon

the particular facts there considered.

The cases cited by counsel do not differ in principle

from those which we have previously brought to the

attention of the court, and where the question of con-

tributory negligence has been taken from the jury.

The case of Northern Pac. R. R. Co. vs. Adams., 116

Fed., 324, arose between the representatives of a de-

ceased passenger and the railroad company. The

defendant was bound to exercise the utmost degree

of care, diligence and skill in his case, and the

court held that it was bound by the verdict of

the jury, that the charge of contributory negligence

was not proven.

A clear distinction exists between that case and the
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one at bar, in that a presumption of negligence arose

from the fact of the accident, which does not follow in

the present case.

The claim is made that the witness, Starkey, an ex-

pert, testified that the position of the plaintiff was a

safe one.

In answer to this we refer to the cases already cited,

to the eflfect that the Court will not consider the testi-

mony of any one to the effect that the pilot of a loco-

motive, or any like place, is a safe place on which to

ride. Its hazardous character is so obvious as to require
'

no testimony. That the position in which plaintiff

placed himself was the proximate cause of the injury is

shown by the fact that he was the only one on the cars

who was in any way injured—a circumstance held suffi-

cient \n Jones vs. R. R. Co.^ siipra^ to prove to a mathe-

matical certainty that it was the proximate cause of the

accident.

We respectfully submit that the judgment should be

affirmed.

Oscar Foote,

R. W. Jennings,

Attorneys for Defendant in Error.

Chickering & Gregory,

of Counsel for Defendant in Error.




